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Jeff  Schmidt  3003  Van  Ness  Street  NW  #W406  Washington,  DC  20008 
202-537-3645  jeffschmidt@aiumni.uci.edu 


16  September  2003 

Regional  Director 

National  Labor  Relations  Board 

Region  5 

103  South  Gay  Street,  8th  Floor 
Baltimore,  MD  21202-4061 


Re:  American  Institute  of  Physics 
Case  5-CA-29366 

Dear  Regional  Director: 

I  am  writing  to  request  information  on  the  case  named  above.  I  understand  that 
the  information  I  seek  is  available  under  the  Freedom  of  Information  Act,  5  U.S.C.  § 

552  et  seq.  I  will  pay  your  costs  for  producing  the  material. 

I  would  like  the  following  information  from  your  office,  from  the  NLRB 
Washington,  D.C.,  office,  and  from  the  office  of  the  NLRB  general  counsel: 

1 .  All  letters,  documents,  notes,  and  other  material  related  to  this  case,  except  for 
material  submitted  to  the  NLRB  by  Jeff  Schmidt  himself  or  by  the  law  firm  Dickstein 
Shapiro  Morin  &  Oshinsky. 

2.  All  handwritten  and  typewritten  notes  and  other  material  written  by  NLRB  staff 
members,  except  for  letters  addressed  to  or  copied  to  Jeff  Schmidt. 

3.  The  FOIA  file  for  this  case,  showing  all  requests  for  information  about  the  case, 
except  for  this  request. 

Please  note  that  this  request  includes,  but  is  not  limited  to,  all  material  submitted 
by  the  American  Institute  of  Physics  and  its  lawyers,  and  all  material  from  third  persons 
in  support  of  either  party. 

Thank  you  for  your  help. 


Sincerely, 


UNITED  STATES  GOVERNMENT 

NATIONAL  LABOR  RELATIONS  BOARD 

OFFICE  OF  THE  GENERAL  COUNSEL 


FREEDOM  OF  INFORMATION  OFFICE 
Washington,  D.C.  20570 


date:  October  20,  2003 


Jeff  Schmidt 

3003  Van  Ness  Street,  NW 
Apt.  W406 

Washington,  DC  20008 
Dear  Mr.  Schmidt: 

This  is  in  response  to  your  letter  dated  September  16,  2003,  to  the  Regional  Director, 
Region  5,  transferred  in  part  to  this  Office  on  September  30,  2003,  in  which  you  request, 
pursuant  to  the  Freedom  of  Information  Act  (FOIA),  various  documents  concerning  Case  5- 
CA-29366  from  the  “office  of  the  NLRB  general  counsel.” 

The  Office  of  Appeals  file  in  the  above-referenced  case  was  destroyed  pursuant  to 
that  Office’s  practice  of  destroying  its  files  approximately  one  year  after  the  appeal  is  closed. 
Flowever,  the  informal  file  in  that  case,  maintained  by  the  Agency’s  Case  Records  Unit, 
generally  contains  the  same  documents  that  were  in  the  Office  of  Appeals  file.  The  informal 
file  for  this  case  recently  has  been  sent  to  the  Federal  Records  Center  and  is  not  available  at 
this  time.  In  approximately  four  to  six  weeks  you  may  renew  your  request  for  all  releaseable 
documents  from  that  file. 

In  addition,  a  search  of  this  office’s  FOIA  files  revealed  two  requests  for  documents 
concerning  the  above-referenced  case.  I  have  enclosed  the  responsive  documents. 

The  undersigned  is  responsible  for  the  above  determinations.  You  may  obtain  a 
review  thereof  under  the  provisions  of  §  102.1 17(c)(2)(ii)  of  the  Board's  Rules  by  filing  an 
appeal  with  the  General  Counsel,  National  Labor  Relations  Board,  Washington,  D.C.  20570, 
within  20  days  (excluding  Saturdays,  Sundays  and  legal  holidays)  from  the  receipt  of  this 
letter.  Any  appeal  should  contain  a  complete  statement  of  the  reasons  upon  which  it  is 
based. 


Sincerely, 


cc:  Director,  Region  5 


Enclosure 
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Jeff  Schmidt  3003  Van  Ness  Street  NW  #W406  Washington,  DC  20008 
202-537-3645  jeffschmidt@alumni.uci.edu 


1 5  March  2004 


Jacqueline  A.  Young 
Freedom  of  Information  Officer 
National  Labor  Relations  Board 
Office  of  the  General  Counsel 
1099  14th  Street  NW 
Washington,  DC  20570 


Dear  Ms.  Young: 


Re:  American  Institute  of  Physics 
Case  5-CA-29366 


Thank  you  very  much  for  your  letter  and  enclosure  of  20  October  2003  in 
response  to  my  Freedom  of  Information  Act  request  of  16  September  2003. 


You  explained  that  some  of  the  information  that  I  requested  was  unavailable  at 
the  time  of  my  request,  because  it  was  being  sent  to  the  Federal  Records  Center.  And 
you  noted  that  I  could  renew  my  request  after  that  transfer  was  completed.  Thus,  I  am 
writing  now  to  renew  the  request  that  I  made  on  16  September  2003.  I  will  pay  your 
costs  for  producing  the  requested  material. 

In  my  16  September  2003  request,  I  asked  for  information  from  three  NLRB 
offices:  the  Region  5  office  in  Baltimore;  the  Washington,  D.C.,  office  where  the  case 
originated;  and  the  General  Counsel’s  office.  I  received  a  response  from  only  one  of 
those  offices;  that  was  your  letter  of  20  October  2003.  Does  that  mean  that  the  other 
two  offices  had  no  relevant  information? 


I  seek  the  following  information: 

1 .  All  letters,  documents,  notes,  and  other  material  related  to  this  case,  except  for 
material  submitted  to  the  NLRB  by  Jeff  Schmidt  himself  or  by  the  law  firm  Dickstein 
Shapiro  Morin  &  Oshinsky. 

2.  All  handwritten  and  typewritten  notes  and  other  material  written  by  NLRB  staff 
members,  except  for  letters  addressed  to  or  copied  to  Jeff  Schmidt. 

3.  The  FOIA  file  for  this  case,  showing  all  requests  for  information  about  the  case  made 
subsequent  to  my  1 6  September  2003  request,  except  for  the  present  request. 

Please  note  that  this  request  includes,  but  is  not  limited  to,  all  material  submitted 
by  the  American  Institute  of  Physics  and  its  lawyers,  and  all  material  from  third  persons 
in  support  of  either  party. 

Thank  you  for  your  help. 

Sincerely, 


UNITED  STATES  GOVERNMENT 

NATIONAL  LABOR  RELATIONS  BOARD 

OFFICE  OF  THE  GENERAL  COUNSEL 

FREEDOM  OF  INFORMATION  OFFICE 
Washington,  D.C.  20570 


DATE:  April  16,  2004 


Mr.  Jeff  Schmidt 

3003  Van  Ness  Street,  NW 

Apt.  #406 

Washington,  DC  20008 
Dear  Mr.  Schmidt: 

This  is  in  response  to  your  letter  dated  March  15,  2004,  received  in  this 
Office  on  March  19,  2004,  in  which  you  request,  pursuant  to  the  Freedom  of 
Information  Act  (FOIA),  information  concerning: 

1 .  “All  letters,  documents,  notes,  and  other  material  related  to  this  case, 
except  for  material  submitted  to  the  NLRB  by  Jeff  Schmidt  himself  or 
by  the  law  firm  Dickstein  Shapiro  Morein  &  Oshinsky. 

2.  All  handwritten  and  typewritten  notes  and  other  material  written  by 
NLRB  staff  members,  except  for  letters  addressed  to  or  copied  to  Jeff 
Schmidt. 

3.  The  FOIA  file  for  this  case,  showing  all  requests  for  information  about 
the  case  made  subsequent  to  my  16  September  2003  request,  except 
for  the  present  request.” 

With  regard  to  items  one  and  two  of  your  request,  we  have  ordered  the  file 
from  the  Federal  Records  Center  and  have  not  received  it  as  of  this  date. 
Accordingly,  the  Agency  will  require  another  ten  working  days,  until  April  30, 

2004  to  respond  to  that  part  of  your  request. 

Concerning  item  three  of  your  request,  a  search  of  this  Office’s  FOIA  files 
revealed  no  documents  responsive  to  your  request. 

The  undersigned  is  responsible  for  the  above  determinations.  You  may 
obtain  a  review  thereof  under  the  provisions  of  §  102.1 17(c)(2)(v)  of  the  Board's 
Rules  by  filing  an  appeal  with  the  General  Counsel,  National  Labor  Relations 
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Board,  Washington,  D.C.  20570,  within  20  days  (excluding  Saturdays,  Sundays 
and  legal  holidays)  from  the  receipt  of  this  letter.  Any  appeal  should  contain  a 
complete  statement  of  the  reasons  upon  which  it  is  based. 

Sincerely, 


jueline  A.  Your_ 

Freedom  of  Information  Officer 
Telephone:  (202)  273-3840 
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UNITED  STATES  GOVERNMENT 

NATIONAL  LABOR  RELATIONS  BOARD 

OFFICE  OF  THE  GENERAL  COUNSEL 

FREEDOM  OF  INFORMATION  OFFICE 
Washington,  D.C.  20570 


DATE:  April  30,  2004 


Mr.  Jeff  Schmidt 

3003  Van  Ness  Street,  NW 

Apt.  #406 

Washington,  DC  20008 
Dear  Mr.  Schmidt: 

This  is  in  response  to  your  letter  dated  March  15,  2004,  received  in  this 
Office  on  March  19,  2004,  in  which  you  request,  pursuant  to  the  Freedom  of 
Information  Act  (FOIA),  information  concerning: 

1 .  “All  letters,  documents,  notes,  and  other  material  related  to  this  case, 
except  for  material  submitted  to  the  NLRB  by  Jeff  Schmidt  himself  or 
by  the  law  firm  Dickstein  Shapiro  Morein  &  Oshinsky. 

2.  All  handwritten  and  typewritten  notes  and  other  material  written  by 
NLRB  staff  members,  except  for  letters  addressed  to  or  copied  to  Jeff 
Schmidt. 

3.  The  FOIA  file  for  this  case,  showing  all  requests  for  information  about 
the  case  made  subsequent  to  my  16  September  2003  request,  except 
for  the  present  request.” 

An  interim  reply  which  addressed  item  three  of  your  request  was  sent  to  you  on 
April  16,  2004. 

Concerning  items  one  and  two  of  your  request,  I  have  been  advised  by 
Region  5  that  the  main  investigatory  file  for  this  case  is  still  in  the  Region  and  that 
they  will  fully  respond  to  your  request.  The  only  document  in  the  files  from  the 
Federal  Records  Center  that  would  not  be  contained  in  the  main  investigatory  file 
and  that  is  responsive  to  your  request  is  an  internal  memorandum  which  is 
privileged  from  disclosure  pursuant  to  FOIA  Exemption  5.  5  U.S.C.  §  552(b)(5). 

Agency  Memoranda  reflecting  deliberative  process  are  privileged  from 
disclosure  under  FOIA  Exemption  5,  5  U.S.C.  §  552(b)(5),  since  they  are  intra¬ 
agency  memoranda  which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  this  Agency.  The  legislative  history  of  Exemption  5 
makes  it  clear  that  this  subsection  of  the  Freedom  of  Information  Act  was 
designed  to  protect  and  promote  the  objectives  of  fostering  frank  deliberation  and 
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consultation  within  the  Agency  in  the  policy-making  stage,  and  to  prevent  a 
premature  disclosure  of  policy  which  could  disrupt  agency  procedure.  Thus, 
Exemption  5  is  based  upon  and  preserves  the  privilege  against  disclosure  of 
intra-agency  and  inter-agency  memoranda  reflecting  the  deliberative  and 
consultative  process  so  that  communications  between  those  involved  in  the 
process  might  be  uninhibited.  FOIA  Exemption  5  was  intended  to  encompass  all 
documents  “normally  privileged  in  the  civil  discovery  process,”  Sears,  421  U.S.  at 
148-149  (1975);  FTC  v.  Grolier,  462  U.S.  19,  20,  26  (1983);  United  States  v. 
Weber  Aircraft  Corpv  465  U.S.  792,  799  (1984);  and  it  incorporates  the  attorney 
work  product  privilege.  Sears,  421  U.S.  at  154. 


The  undersigned  is  responsible  for  the  above  determinations.  You  may 
obtain  a  review  thereof  under  the  provisions  of  §  102.1 17(c)(2)(v)  of  the  Board’s 
Rules  by  filing  an  appeal  with  the  General  Counsel,  National  Labor  Relations 
Board,  Washington,  D.C.  20570,  within  20  days  (excluding  Saturdays,  Sundays, 
and  legal  holidays)  from  the  receipt  of  this  letter.  Any  appeal  should  contain  a 
complete  statement  of  the  reasons  upon  which  it  is  based. 


Sincerely, 


Freedom  of  Information  Officer 
Telephone:  (202)  273-3840 
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Invoice  No.  05-04-59 


National  Labor  Relations  Board 

1099  14th  Street,  NW 
Finance  Branch  -  Rm  7830 
Washington,  DC  20005-3419 
202-273-4230  fax  202-273-4273 


INVOICE  = 


^ -  FOIA  Requester  - - - 

Name  Jeff  Schmidt 

Address  3003  Van  Ness  Street.  NW.  Apt.  W406 _ 

City  Washington _ State  DC  ZIP  20008 

Phone  _ 


United  States  Government 
NATIONAL  LABOR  RELATIONS  BOARD 
Region  5 

103  South  Gay  Street,  8th  Floor 
Baltimore,  MD  21202-4061 


Telephone:  (■ 


10)  962-2822 


Facsimile:  (410)  962-2198 


May  11,2004 

Mr.  Jeff  Schmidt 

3003  Van  Ness  Street,  N.W. 

Apt.  W406 

Washington,  D.C.  20008 


Re:  Freedom  of  Information  Act  Request 


Dear  Mr.  Schmidt: 

This  acknowledges  receipt  of  your  letter  requesting  certain  information  under  the 
Freedom  of  Information  Act  (FOIA).  You  requested  the  following  information: 

1 .  All  letters,  documents,  notes,  and  other  material  related  to  this  case,  except  for 
material  submitted  to  the  NLRB  by  Jeff  Schmidt  himself  or  by  the  law  firm 
Dickstein  Shapiro  Morin  &  Oshinsky. 

2.  All  handwritten  and  typewritten  notes  and  other  material  written  by  NLRB 
staff  members,  except  for  letters  addressed  to  or  copied  to  Jeff  Schmidt. 

3.  The  FOIA  file  for  this  case,  showing  all  requests  for  information  about  the 
case,  except  for  this  request. 

4.  [T]his  request  includes,  but  is  not  limited  to,  all  material  submitted  by  the 
American  Institute  of  Physics  and  its  lawyers,  and  all  material  from  third 
persons  in  support  of  either  party. 

You  requested  “information  from  [our]  office,  from  the  NLRB  Washington,  D.C., 
office  and  from  the  office  of  the  NLRB  general  counsel.”  As  you  know,  your  request 
previously  was  forwarded  to  the  NLRB's  Freedom  of  Information  Officer,  in 
Washington,  Jacqueline  A.  Young. 

After  a  complete  search  and  review  of  the  responsive  documents,  the  undersigned 
has  determined  that  the  documents  you  have  requested  are,  in  part,  privileged  from 
disclosure  under  FOIA  Exemptions  5.  6,  and  7(C),  5  Ll.S.C.  552(b)(5)(6)(7)(C). 
Therefore,  your  request  is  denied,  in  part. 


FOIA  -  American  Institute  of  Physics  5-CA-29366 
May  11,2004 
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The  file  in  case  5-CA-29366  contains  routine  administrative  material,  such  as 
NLRB  case  handling  forms  including  computer  forms,  chronology  and  facsimile  cover 
sheets,  which  are  not  being  forwarded  at  this  time  because  we  assume  that  you  do  not 
want  this  material.  In  fact,  this  information  constitutes  internal  trivial  administrative 
material  of  no  genuine  public  interest  and  is  automatically  exempt  under  Exemption  2,  5 
U.S.C.  Sec.  552(b)(2).  See.  e.g.  Schiller  v.  NLRB,  964  F.2d  1205,  1207  (D.C.  Cir. 

1992).  However,  within  its  discretion,  the  Agency  does  disclose  such  information,  after 
appropriate  deletions  have  been  made  to  protect  privacy  and  confidentiality  interests 
privileged  from  disclosure  by  FOIA  Exemptions  6,  7(C)  and  7(D),  as  well  as  information 
privileged  by  Exemption  5,  if  any.  If  our  assumption  is  incorrect  and  you  do  want  this 
material,  please  make  a  written  request  addressed  to  the  Regional  Director  and  the 
documents,  with  the  appropriate  deletions,  will  be  forwarded  to  you. 

You  do  not  request  copies  of  documents  previously  addressed  or  copied  to  you  or 
submitted  to  the  NLRB  by  you  or  the  law  firm  representing  you  during  the  investigation 
appeal  of  this  unfair  labor  practice  charge,  Dickstein  Shapiro  Morin  &  Oshinsky. 
Similarly,  we  are  not  providing  copies  of  documents,  in  this  case  file,  where  it  is 
indicated  that  they  were  either  sent  from  or  to  your  counsel  in  this  case,  with  the 
understanding  that  you  should  already  possess  these  documents.  If  this  understanding  is 
incorrect,  please  submit  a  written  request  for  the  specific  previously  furnished  records  or 
documents,  set  forth  below,  that  you  wish  us  to  provide. 

1 .  Letter  dated  3/21/01  from  Director  Office  of  Appeals  to  your  counsel  re: 
acknowledgement  of  appeal, 

2.  Letter  dated  6/29/01  from  Director  Office  of  Appeals  to  your  counsel  re: 
appeal  denial. 

You  request  “the  FOIA  file  for  this  case,  showing  all  requests  for  information  about 
the  case,  except  for  this  request.”  A  search  of  the  Regional  office  files  discloses  no 
documents  responsive  to  this  request. 

You  request  all  letters,  documents,  notes,  and  other  material  related  to  this  case, 
including  material  submitted  by  American  Institute  of  Physics,  its  lawyers  and  third 
parties,  but  excluding  any  documents  submitted  by  you  or  the  law  firm  of  Dickstein 
Shapiro  Morin  and  Oshinsky.  Those  portions  of  the  responsive  documents  that  are  not 
exempt  are  enclosed  as  follows,  with  applicable  redactions.  One  copy  only  is  provided  of 
any  document  found  in  duplicate. 

1.  Case  Service  Sheet  dated  1/11/01, 

2.  Typed  statement  dated  1/15/01, 
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3.  Letter  dated  12/4/00  from  Acting  Regional  Director  to  Charged  Party  re: 
service  of  charge, 

4.  Letter  dated  12/6/00  from  Charged  Party  Counsel  to  Board  Agent  re: 
representative, 

5.  Letter  dated  1/17/01  from  Board  Agent  to  Charged  Party  Counsel  re: 
allegations, 

6.  Letter  dated  1/18/01  from  Charged  Party  Counsel  to  Board  Agent  re: 
clarification  of  allegations, 

7.  Letter  dated  1/19/01  from  Board  Agent  to  Charged  Party  Counsel  re: 
clarification  of  allegations, 

8.  Letters  dated  2/2/01  (re-service)  and  1/29/01  from  Charged  Party  Counsel  to 
Board  Agent  re:  position  statement  w /  attachments. 

Exemption  6  permits  agencies  to  withhold  information  about  individuals  in 
“personnel  and  medical  and  similar  files”  where  the  disclosure  of  the  information  “would 
constitute  a  clearly  unwarranted  invasion  of  personal  privacy.”  5  U.S.C.  552(b)(6).  The 
“files”  requirement  covers  all  information  that  “applies  to  a  particular  individual.”  U.S. 
Dept,  of  State  v.  Washington  Post  Co.,  456  U.S.  595,  601-602  (1982).  Exemption  6 
requires  agencies  to  balance  the  public’s  right  to  disclosure  against  the  individual  right  to 
privacy. 

Exemption  7(C)  permits  agencies  to  withhold  information  compiled  for  law 
enforcement  purposes  where  disclosure  of  the  information  “could  reasonably  be  expected 
to  constitute  an  unwarranted  invasion  of  personal  privacy.”  Individuals  named  in  a  law 
enforcement  investigation,  including  third  parties  mentioned  in  investigatory  files,  as  well 
as  witnesses  and  informants  who  provide  information  during  the  course  of  an 
investigation,  have  such  a  privacy  interest.  See  Nation  Magazine,  Washington  Bureau  v. 
U.S.  Customs  Service,  71  F.3d  885,  894  (D.C.Cir.  1995);  Van  Bourg,  Allen,  Weinberg  & 
Roger  v.  NLRB,  751  F.2d  982,  985  (9th  Cir.  1985).  Further,  Exemption  7(C)  requires  the 
balancing  of  the  individual  right  to  privacy  against  the  public’s  right  to  disclosure. 

The  kind  of  public  interest  involved  is  information  which  if  disclosed  would 
“shed  []  light  on  an  agency’s  performance  of  its  statutory  duties.”  U.S.  Dept,  of  Justice  v. 
Reporters  Committee  for  the  Freedom  of  the  Press,  489  U.S.  749,  773  (1989). 

The  information  sought  includes  the  following  recognizable  privacy  interests, 
such  as  names,  job  titles,  fax  numbers,  job  performance  and  personnel  actions.  You  have 
not  satisfied  your  burden  of  proof  as  to  the  public  interest  in  disclosure.  See  Carter  v. 

U.S.  Dent,  of  Commerce,  830  F.2d  388,  390-391  n.  8  &  13  (D.C.Cir.  1987).  The 
information  sought  is  therefore  exempt  from  disclosure,  in  part,  under  Exemptions  6  and 
7(C). 
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FOIA  Exemption  5’s  attorney  work-product  privilege  protects  documents  and 
other  memoranda  that  reveal  an  attorney's  mental  impressions  and  legal  theories  and  that 
were  prepared  by  an  attorney,  or  a  non-attorney  supervised  by  an  attorney,  in 
contemplation  of  litigation.  See  Hickman  v.  Taylor.  329  U.S.  495,  509-510  (1947);  U.S. 
v.  Weber  Aircraft  Corn.,  465  U.S.  792  (1984);  FTC  v.  Grolier.  Inc..  462  U.S.  19  (1983); 
U.S.  v.  Nobles,  422  U.S.  225,  239  n.  13  (1975).  Additionally,  the  protection  provided  by 
Exemption  5  of  the  FOIA  for  attorney  work-product  material  is  not  subject  to  defeat  even 
if  a  requester  could  show  a  substantial  need  for  the  information  and  undue  hardship  in 
obtaining  it  from  another  source.  See,  FTC  v.  Grolier,  Inc.,  462  U.S.  at  28  (1983). 
Further,  the  protection  against  disclosure  of  work-product  documents  extends  even  after 
litigation  is  terminated  and  the  case  for  which  they  were  created  is  closed.  Id- 

You  requested  “[a]ll  handwritten  and  typewritten  notes  and  other  material  written 
by  NLRB  staff  members.  .  .  .”  This  request  encompasses  certain  information  in  the 
requested  investigative  file  that  contains  an  evaluation  and  analysis  of  the  critical  facts 
and  legal  theories  governing  the  case  and  other  similar  matter,  thereby  falling  squarely 
within  the  protection  of  Exemption  5’s  attorney  work-product  privilege. 

The  requested  information  consists  of  intra-agency  notes  that  would  not  be 
available  by  law  to  a  party  in  litigation  with  this  Agency.  FOIA  Exemption  5  has  been 
construed  to  exempt  those  documents  normally  privileged  in  the  civil  discovery  context. 
NLRB  v.  Sears,  Roebuck  &  Co.,  421  U.S.  132,  149  (1975).  It  is  designed  to  protect  and 
promote  the  objectives  of  fostering  frank  deliberation  and  consultation  within  the  Agency 
in  the  predecisional  stage,  and  to  prevent  a  premature  disclosure  that  could  disrupt  and 
harm  the  Agency’s  decision-making  process.  See,  NLRB  v.  Sears,  Roebuck  &  Co.,  421 
U.S.  at  150-151,  152.  The  protected  status  of  a  predecisional  document  is  not  altered  by 
the  subsequent  issuance  of  a  decision,  by  the  agency  opting  not  to  make  a  decision  or  by 
the  passage  of  time.  See,  e.g.,  Wolfe  v.  HHS,  839  F.2d  768,  776  (D.C.  Cir.  1988)  (en 
banc);  Judicial  Watch.  Inc,  v.  Clinton,  880  F.  Supp.  1,13  (D.D.C.  1995),  affd.  76  F.3d 
1232  (D.C.  Cir.  1996). 

Your  request  for  all  “notes  and  other  material  written  by  NLRB  staff  members” 
encompasses  certain  information  in  the  requested  investigative  file  that  was  prepared  in 
order  to  assist  the  agency  decision  makers  in  arriving  at  their  decision  and  formed  a  part 
of  the  agency’s  deliberative  process  in  making  such  a  decision. 
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For  the  purpose  of  assessing  fees,  we  have  placed  you  in  Category  1,  as  a 
commercial  use  requester.  The  charges  associated  with  this  FOIA  request  are  as  follows: 


Clerical  time  (0.5  hours  @  $3.10  per  14  hour)  $  6.20 

Professional  time  (3  hours  @  $9.25  per  lA  hour)  $  1 1 1 .00 

Copying  charges  (27  pgs.  @  12cents  per  page)  $  3.24 


TOTAL  $  120.44 


Please  make  a  check  in  this  amount  payable  to  the  “National  Labor  Relations 
Board”  and  send  it  to  the  following  address: 

National  Labor  Relations  Board, 

Finance  Section, 

Attention  FOIA  Processing, 

1099  14th  Street,  N.W.,  Room  7828, 

Washington,  D.C.  20570. 

The  undersigned  is  responsible  for  the  above  determination.  You  may  obtain  a 
review  thereof  under  the  provisions  of  the  NLRB’s  Rules  and  Regulations,  29  C.F.R. 
102.1 17  (c)(2)(h)  by  filing  an  appeal  with  the  General  Counsel,  National  Labor  Relations 
Board,  Washington,  D.C.,  20570.  within  20  days  (excluding  Saturdays,  Sundays  and 
legal  holidays)  from  the  receipt  of  this  letter.  Any  appeal  should  contain  a  complete 
statement  of  the  reasons  upon  which  it  is  based. 


Very  truly^ours, 


Wayne  R.  Gold, 
Regional  Director 
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if  I  can  think  of  some  way  thatj^jpan  appease, 
li(jcomments  seem  almost  designed  to  irritate. 


ithout  damagin 


si 0" 


ork.  Many  of 


Jhas  been  discussing 
I  the  possibility  of| 

‘Physics  Community’’  section  of  the  magazine.  Until  now 
Ifor  producing  the  section.  I 


effectively  will  be  a. 
journalist  but 


over  the 

ave  been 
take  over  the  section,  it 
[who  not  only  is  an  experienced  and  capable 


On  10  January  2001, 1  calledjJBpto  confirm  that  my  recollection  of  our  phone 
conversation  in  August  was  the  same  as^^^^^fagreed  with  my  description  of  the 
conversation,  except  thatjjjcould  not  remember  whether  or  notJ^JJ^jjhad  mentioned 
performance  reviews. 
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United  States  Government 
NATIONAL  LABOR  RELATIONS  BOARD 
Region  5 

103  South  Gay  Street,  8th  Floor 
Baltimore,  MD  21202-4061 


Telephone:  (410)962-2822 
Facsimile:  (410)962-2198 


December  4,  2000 


American  Institute  of  Physics 
Mr.  Marc  H.  Brodsky 
1  Physics  Ellipse 
College  Park,  MD 


Re:  Case  5-CA-29366-1 


Gentlemen: 

This  is  to  inform  you  that  a  charge,  a  true  copy  of  which  is  enclosed,  was  filed  in  the  above-entitled  matter.  Also 
enclosed  is  a  copy  of  Form  NLRB-4541  pertaining  to  our  investigation  and  voluntary  adjustment  procedures. 

For  information  pertaining  to  this  case,  please  contact  Thomas  P.  McCarthy,  202-501-8659.  When  the  Board  agent 
solicits  relevant  evidence  from  you  or  your  counsel,  I  request  and  strongly  urge  you  or  your  counsel  to  promptly 
present  to  the  Board  agent  any  and  all  evidence  relevant  to  the  investigation.  It  is  my  view  that  a  refusal  to  fully 
cooperate  during  the  investigation  might  cause  a  case  to  be  litigated  unnecessarily.  Full  and  complete  cooperation 
includes,  where  relevant,  timely  providing  all  material  witnesses  under  your  control  to  a  Board  agent  so  that 
witnesses'  statements  can  be  reduced  to  affidavit  form,  and  providing  all  relevant  documentary  evidence  requested 
by  the  Board  agent.  The  submission  of  a  position  letter  or  memorandum,  or  the  submission  of  affidavits  not  taken 
by  a  Board  agent,  does  not  constitute  full  and  complete  cooperation.  Further,  any  position  letter  will  be  treated  as 
binding  upon  the  party  submitting  it,  and  may  be  introduced  in  any  hearing  as  evidence  of  party  positions.  Thus,  a 
position  letter,  if  submitted,  that  seeks  to  limit  its  use  (for  example  -  restricting  its  use  to  the  investigative  stage  of 
the  unfair  labor  practice  charge)  will  not  be  accepted  and  will  not  constitute  cooperation  by  the  party  submitting  it. 
The  Federal  Records  Act  mandates  that  records  or  their  copies  amassed  during  an  investigation  and  used  in 
furtherance  of  our  mission  are  to  be  retained  for  a  number  of  years.  Additionally,  such  documents  may  be 
disclosable  under  a  request  pursuant  to  the  Freedom  of  Information  Act.  Further,  please  be  advised  that  we  cannot 
accept  any  limitations  on  the  use  of  any  evidence  or  position  statements  that  are  provided  to  the  Agency.  Thus  any 
claim  of  confidentiality  cannot  be  honored  except  as  provided  by  Exemption  4  of  FOIA,  5  U.S.C.  Sec.  552(b)(4), 
and  any  material  submitted  may  be  subject  to  introduction  as  evidence  at  any  hearing  that  may  be  held  before  an 
administrative  law  judge.  In  this  regard,  we  are  required  by  the  Federal  Records  Act  to  keep  copies  of  documents 
used  in  furtherance  of  our  investigation  for  some  period  of  years  after  a  case  closes.  Further,  we  may  be  required  by 
the  Freedom  of  Information  Act  to  disclose  such  records  upon  request,  absent  some  applicable  exemption  such  as 
those  that  protect  confidential  financial  information  or  personal  privacy  interests  (e.g.,  Exemption  4  of  FOIA,  5 
U.S.C.  Sec.  552(b)(4)).  Accordingly,  we  will  not  honor  any  request  to  place  limitations  on  our  use  of  position 
statements  or  evidence  beyond  those  prescribed  by  the  foregoing  laws,  regulations  and  policies.  Please  state  the 
case  name  and  number  on  all  correspondence. 

Enclosed  for  the  Employer  is  a  form  requesting  commerce  data  which  should  be  completed,  signed  by  an  employer 
representative  and  returned  in  the  enclosed  envelope  addressed  to  my  attention. 

Attention  is  called  to  your  right,  and  the  right  of  any  party,  to  be  represented  by  counsel  or  other  representative  in 
any  proceeding  before  the  National  Labor  Relations  Board  and  the  courts.  If  you  choose  to  have  a  representative 
appear  on  your  behalf,  please  complete  Form  NLRB-4813  which  may  be  used  if  you  choose  to  have  your  agent 
receive  exclusive  service  of  all  documents  and  communications,  except  those  expressly  excluded.  Please  note  that 
Form  NLRB-4701  may  be  executed  by  your  designated  representative,  but  that  Form  NLRB-4813  will  not  be 
honored  unless  it  is  signed  by  you  as  a  party. 


Re:  Case  5-CA-29366-! 
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December  4,  2000 


Please  be  advised  that,  under  the  Freedom  of  Information  Act,  unfair  labor  practice  charges  and  representation 
petitions  are  subject  to  prompt  disclosure  to  members  of  the  public  upon  request,  in  this  regard,  you  may  have 
received  a  solicitation  by  organizations  or  persons  who  have  obtained  public  information  concerning  this  matter  and 
who  seek  to  represent  you  before  our  Agency.  You  may  be  assured  that  no  organization  or  person  seeking  your 
business  has  any  "inside  knowledge"  or  favored  relationship  with  the  National  Labor  Relations  Board;  their 
information  regarding  this  matter  is  only  that  which  must  be  made  available  to  any  member  of  the  public. 

Customer  service  standards  concerning  the  processing  of  unfair  labor  practice  cases  have  been  published  by  the 
Agency  and  are  available  upon  request  from  the  Regional  Office.  Your  cooperation  in  this  matter  is  invited  so  that 
all  facts  of  the  case  may  be  considered. 


Steven  L.  Shuster 
Acting  Regional  Director 
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REPRESENTING  MANAGEMENT  EXCLUSIVELY  IN  LABOR, 
EMPLOYMENT  &  BENEFITS  LAW  AND  RELATED  LITIGATION 


December  6,  2000 


NEW  YORK,  NY 
ORLANDO,  FL 
PITTSBURGH,  PA 
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SEATTLE,  WA 
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VIA  FACSIMILE  410-962-2198 
and  REGULAR  MAIL _ 


Thomas  P.  McCarthy,  Esq. 
National  Labor  Relations  Board 
Region  5 

103  South  Gay  Street  -  8Ih  Floor 
Baltimore,  Maryland  21202-4061 


Re:  American  Institute  of  Physics 

Case  No.  5-CA-29366-01 


Dear  Ms.  McCarthy: 

This  letter  confirms  our  telephone  conversation  today  in  which  I  told  you  that  we 
represent  American  Institute  of  Physics  and  that  Mark  L.  Sussman  will  be  handling  this  case.  Please 
direct  all  future  correspondence  and  communications  to  Mr.  Sussman’s  attention. 

Very  truly  yours, 

JACKSON,  LEWIS,  SCHNITZLER  &  KRUPMAN 


Alan  C.  Becker 


ACB:kf 

Enc 
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United  States  Government 


NATIONAL  LABOR  RELATIONS  BOARD 
Resident  Office  -  Region  5 
1099  14th  Street,  NW  -  Suite  5530 
Washington,  DC  20570-0001 

January  17,  2001 


VIA  FACSIMILE  TRANSMISSION  (516)  364-0466  AND  FIRST  CLASS  MAIL 


Mr.  Mark  L.  Sussman,  Esq. 

Jackson  Lewis  Schnitzler  &  Krupman 
1000  Woodbury  Road,  Suite  402 
Woodbury,  New  York  1 1797 


American  Institute  of  Physics 
Cases  5-CA-29366 


Dear  Mr.  Sussman: 


The  Region  has  received  your  December  6,  2000  letter  of  representation  in  this 
matter.  The  Region  has  reviewed  evidence  provided  by  the  Charging  Party. 

I  set  forth  below  allegations  that  warrant  further  investigation  and  the  evidence  that  I 
need  from  the  Employer  to  complete  the  investigation  in  this  matter. 

The  original  8(a)(1)  charge  was  filed  byjCharging  Party,  Jeff  Schmidt,  on 
November  28,  2000  and  servedff£0BHflfon  the  Employer  on  November  28,  2000. 
It  alleges  that  on  May  31,  2000,  the  Employer,  by  its  officers,  agents,  and  supervisors, 
discharged  Mr.  Schmidt  in  retaliation  for  protected,  concerted  activity. 

The  first  amended  charge  was  filed  by  Mr.  Schmidt  on  January  3,  2001 .  It  alleges 
that  on  May  3 1 , 2000,  the  Employer,  by  its  officers,  agents,  and  supervisors,  discharged 
Mr.  Schmidt  in  retaliation  for  protected,  concerted  activity  and  because  he  advocated 
formation  of  a  union  at  the  workplace  in  violation  of  Section  8(a)(3)  and  (1)  of  the  Act. 

It  further  alleges  that  on  August  29,  2000  the  Employer  promulgated  a  rule  prohibiting 
employees  from  discussing  their  performance  appraisals  in  violation  of  Section  8(a)(1). 


As  a  result  of  the  investigation  of  Charging  Party’s  evidence,,  it  is  alleged  as 
follows.  Since  March  1981  employed  as  a  physicsJPJJ^vitl^lwsics 

Today  (PT)  magazine,  a  Division  of  the  American  Institute  of  Physics  (AIP).  flHwas 


2,  1999.) 


n  May  31,2000.  At  the  time  ol| 

(of  Physics  Today  magazine, 
of  Physics  Today.  fiBBSSkredecessor, 
boss  is 


immediate  supervisor  was 


aboijt  Marcf 
'for  AIP.~ 


boss  is 
Institute  of  Physics 


Sof  the  American 

_ _  „  j  500  employees. 

'Tat  AIP. 


On  May  31,  2000,  wanted  to 

/iBIBBIBBSjoined  them  in  a  small  conference  room.  gJHHpaid,  we  see  in^" 

'  introduction  toiHMHHbook  thatj^jfhave  stolen  from  the  magazine.  Therefore^p^can  _ 

/by  Physics  Today . /^Jjggaidj^pemployment  is/pMBNI J 
now./p^Mppbiected  and  denied  the  accusation."|jj((pjsaid,  we  are  not  here  to  answer 
question^fjfiBI  said  we  are  not  going  to  talk  about  this  today -^(■■psaid  thatjfjlBBPf 
would  not  be  allowed  to  go  back  tcjjgjoffice  and  would  not  be  ajjpwed  to  come  back  into 
the  building  at  any  time  for  any  reason.  Thereafter, Jj^HBiwas  escorted  from  the 
building.  «BH[|^lleges  thajH^use  of  office  time  was  consistent  with  what  management 
allows  and  with  the  office  culture  that  management  maintains. 
not  paid  for  certain  vacation  time,  personal  days  and  bonus  days. 


claims  thatMrwas 


Jtells  the  Region  tha^jf  would  not  have  beei^j|HHMf  had J| fj 
not  engaged  in  workplace  activism  with  co-workers  to  improve  terms  and  conditions  of 
employment  and  had^jnot  advocated  formation  of  a  union  at  the  workplace.  To  support 
this  claim, ttHHiftilleges  the  following. 


On  November  15,  1996,jJ^BHand  co-workers  gave  PT’s|| 
ten-point  list  of  changes  that  they  wanted  to  be  made  at  the  PT  workplace.  They  presented 
their  requests  in  the  form  of  a  proposed  agenda  for  a  two-day  retreat  scheduled  for 
November  19-20,  1996.  That  agenda  included  job  security,  staff  involvement  in  workplace 
dispute  resolution,  better  distribution  of  job  tasks,  a  change  in  hiring  practices  to  increase 
diversity  of  the  staff,  and  the  provision  of  appropriate  conditions  of  employment  for 
professionals. 

On  September  18,  1997,  a  majority  of  the  PT  staff,  led  byj f/ttm 

a  list  of  concerns  to  improve  working  conditions  for  professionals.  They 
presented  their  concerns  as  a  request  for  agenda  time  at  a  one_-day  retreat  scheduled  for 

asked  then  include  the  support  staff  in  the  September  25, 

1997  retreat.  On  September  25,  1997'  riiar  the  beginning  of  the  staff  retreat, asked 
if  staff  memberscould  ask  questions.  JgBMphoutedjio,  that's  an  order.  A  few  days  after 
the  retreat, jfptt  told  that jjjfthought  tha^BBBB^recluest  for  the  right  to  ask 

questions  was  a  disguised  attempt  to  raise  issues  of  staff  concern. 


^^Or^ctobeM,  1997,]pBBflHMH9  §ave^flB| a  written  “gag  order.”  M 
t°l4HHthatj^“interruption”  at  the  retreat  was  “destructive  and  counterproductive” 
and  that  continuation  of  such  behavior  in  the  office  or  at  any  work-related  activity  will  not 
tolerated.  The  notice  stated  that  it  was  to  be  treated jas  confidential,  i.e.,  thatiflHBncould 
not  discuss  it  with  co-workers.  Shortly  thereafter^|BHBBMBHMBHHPvas  given  a 
similar  gag  order  and  warned  about  speaking  up  "during  staff  meetings.  On  October  17, 
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and  co-workers,  in  a  written  grievance  presented  to  the  PT/ 
at  its  annual  meeting,  requested  relief  from  what  they  perceived  as  an 
Increasingly  repressive  work  environment  at  the  magazine.  The  grievance  describes  how 

had  been  warned  about  speaking  up  regarding  workplace 
~  problems.  The  grievance  slates,  O  tun  have  been  outspoken  about 

problems  that  many  of  us  see  at  the  magazine.  We  feel  that  the  [gag  orders  on  them] 
contribute  to  a  repressive  atmosphere  at  the  magazine  and  restrict  all  of  us.  We  hope  the 
^^■■pppp^fiwill  do  whatever  it  can  to  get  these  warnings  retracted,  and  to  remind 
th^TjjSSSphat  repression  is  counterproductive.  Such  steps  would  go  along  way 
toward  diminishing  the  fear  tha^HpHBiinow  associate  with  trying  toopenW  address 
problems  at  the  magazine."  In  addition  to  this  written  presentation, and  co¬ 
workers  also  orally  presented  collective  grievances  to  the  during  ^  private 

individual  meetings.  On  December  2,  1997 jJHjlrescinded  the  gag  orders  onf 
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On  January  22,  1998,|j(B^asked|p(pnot  to  reduce  support-staff  help  as  had 
been  discussed  at  prior  staff  meetings,  ^■■indicated  thatfjpwas  not  inclined  to  give  the 
request  much  consideration  because  0]^H[|Pr/worhplace  activity. 

On  January  28,  1998,  after  working  hours,  MB  broke  up  two  private 
conversations  between  and  a  co-worker.  After  breaking  up  the  second 

conversation,  told  them  thatjjjjjwas  forbidding  all  private  conversations  between 

work  because  of  the  workplace^  activity  that  had  taken  place  during  the 
last  year.  Shortly  after  January  28,  1 998, jjj/tg,  told  an  employee  that  was  100 

percent  sure  that  the  activity  thatjjjj§H^had  broken  up  bstweengj/f/f/nand  a  co-worker 
involvedjBBB(B|organizing  against  management's  effort  to  shift  clerical  work  from  the 
secretarial  staff  to  The  editors. 


On  March  20,  1998, 
were  counterproductive. 


told 


that  some  o 


^jjj^workplace 


activities 


On  March  24,  1 998,  met  wjthjpBI  to  discus^^HjPPj  1998 

performance  review.  During  this  review,  condemned  |jJ(((Wworkplace 

activities  with  co-workers  and  focused  in  particular  on/Schmidf sheading  role  at  the 
November  1996  retreat,  where Jpjj^Jg^^^hadjiroposed  an  agenda  to  address  job 

security  and  working  conditions. _ 

Tin  addition, JJJ^Increased 
workload  from  14  feature  articles  per  year  to  T8  "feature  articles  per  year,  a  28 
percent  increase. 


On  April  27, 
performance  review.  t 
management’s  hostility 
ttflflWmet  with! 
clear  toJJ||P|tEatl 
played  a  central  role  ir 


:irculated*B|appeal  to  co-workers.  ThaiMJBWdetails 
toward  concerted  activity  in  the  workplace.  On  June  25,  1998, 
^concerning  JjBMpfl  998  performance  reMew.  JJKPmade  it 
workplace  activism,  apart  fromjjjjjob  assignments, 
lerformance  review  and|H|Hpjob  performance  rating. 
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From  mid-December  1998,, to  mid-June  1999,  took  a  six-month  unpaid^ 

leave  of  absence^,  Upon^|HH  return  from  unpaid  leavejnjmd-June  1999,  img 

irculatinSP' 


iCdVC  ui  gya^ii^  1VVVU“  — —  - - - - 7WP" 

criticizecfljjBPjfor  circulatin^pPl998  performance  reviewjjj^imong  co-workers. 


On  August  17,  1 999,  received  a  1999  performance  review  covering  the 

period  from  February  1998  to  August  1999.  The  review  states,  inter  alia,  "During  this 

review  period, _ 

[ol  Physics 

An  example  of  such  behavior,  according  to  the 
[1998  performance  reviewJ^JJji}  Schmidt  alleges 
^for  communication  with  co-workers  about 


Today. ,  __ 

review,  was  showing  co-workersjj 
that  the  1999  performance  revie\ 
workplace  issues. 


In  mid- August  1 999, pm  held  discussions  with  a  number  of  co-workers  to 
organize  support  for  the  right  of  employees  to  discuss  performance  reviews  and  other 


I  actions  byjmanagement  against 
to  discussjflH  999  performance 
:ommunications  with  co-workers 
Jtell^^  which  co-workers 
11999  performance  review. 


workplace  issues  with  each  other ancUodiscussj 
employees.  On  August  19, 1999, pHBKmet  with! 
review. 

concerning  workplace  issues**JJ^demanded  that, 
spoken  with  about  issues  raised  ir 

On  August  26,  1 999 j|BB^informecjj(^that  _ 

decided  not  to  reveal  any  names  or  any  information  that  would  identify 

were  involved  in  private  discussions  about  workplace  issues.  During 
conversation,  reiterated j|^«)ppositioi^o  private  conversations  between 

Jabout  workplace  issues^U|tolc 
fdomain  and  that  nothing  should  be  kept 


ldMHth; 

ptfromJJPjJ 


that  everything  to  do  with  the  job  was 


On  November  10,  1 999,  jjjBBjj requested  thatH^excess  vacation  time  be  carried 
overto  2000.  JJJjj^request  was  denied,  with  minor  exception. 

~  (identical  request  was  granted. 


During  the  week  of  May  22,  2000,  an  article  abou^mHBf  book  that  had  been 
written  in  The  Chronicle  of  Higher  Education  was  circulating  in  the  workplace.  The  article 
says,  among  other  things,  thay^BMl advocated  that  salaried  professionals  form  unions  in 
their  workplaces. 

On  May  30,  2000,jBHHIpistributed  a  positive  review  oflBBbook  to  all  Physics 
Toda)fl|BM|iiiHHAs^oted,  on  May  3 1,  2000,||HHHhHHK 

On  August  29,  2000,  J(Bj^called  a  special  staff  meeting  and  told, 
not  to  discuss  their  performance  reviews  with  anyone. 


In  light  of  the  foregoing,  by  close  of  business  Thursday,  January  31,  200,1,  at  a 
time  and  location  that  is  mutually  convenient,  I  would  like  to  take  sworn  affidavits  from 


4 


rom  any  other 
of  the  above- 

captioned  matters.  Please  be  advised  if  AIP  refuses  to  allow  me  to  take  sworn  affidavits 
from  said  witnesses,  such  refusal  will  be  considered  to  constitute  less  than  full  and 
complete  cooperation  with  Region  5’s  investigation  of  these  matters.  Be  advised  that  the 
submission  of  position  statements  or  memoranda,  or  the  submission  of  affidavits  that 
have  not  been  taken  by  a  Board  agent,  does  not  constitute  full  and  complete  cooperation 
with  the  Region’s  investigation. 

In  addition  to  the  presentation  of  witnesses  mentioned  above,  please  submit  to  by 
close  of  business  on  Thursday,  January  31, 2001  any  other  evidence  that  your  client 
wishes  to  provide  in  this  matter.  Absent  submission  of  Employer  evidence  by  that  date,  I 
will  make  my  recommendation  to  the  Regional  Director  based  solely  on  the  evidence 
contained  in  the  file. 


jfand i 

witnesses  that  you  believe  has  evidence  relevant  to  the  investigation 


Please  contact  me  if  you  have  an; 
my  facsimile  number  i 


uestions.  My  telephone-number  i 


Very  truly  yours, 


Thomas  P.  McCarthy 
Field  Attorney 


/■ 
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Fax: 5163640488 


ATLANTA.  G  A 
BOSTON,  MA 
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DALLAS,  TX 
GR55NVILLC,  SC 
nA*TPO*0  CT 

LOS  angelc?,  Ca 
MIAMI.  Fl 
MINNEAPOLIS,  MN 
MORRISTOWN.  NJ 


Jackson  Lewis  Schnitzler  &  Krupman 

iooo  Woodbury  Road  ■  Suite  ao2  -  Woodbury,  New  York  11797 
(516)  364-0404 
FAX  I  (516)  364-0466 
FAX  2  (516)  364-0438 
MODEM  (516)  364-0499 

REPRESENTING  MANAGEMENT  EXCLUSIVELY  IN  LABOR, 
EMPLOYMENT  &  BENEFITS  LAW  AND  RELATED  LITIGATION 


NEW  YO&n,  NY 
ORLANDO,  r  L 
PITTSBURGH,  PA 
SaCRamcnto,  ca 
SAN  PRanCISCO,  Ca 
SEATTLE.  WA 
STAM?ORD,  CT 
WASHINGTON.  DC 
white  plains,  ny 


January  18,  2001 


VIA  FACSIMILE  (?02)  208-3013 

Thomas  P.  McCarthy 
National  Labor  Relations  Board 
Resident  Office  -  Region  5 
1099  14m  Street,  NW 
Suite  5530 

Washington,  D  C.  20570-0001 


Re:  American  Institute  of  Physics 


Dear  Mr.  McCarthy: 


As  you  know,  we  represent  American  Institute  of  Physics  (“AIP”).  In  your  January 
17, 2001  letter,  there  are  several  statements  that  need  clarification.  I  would  appreciate  your  response 
to  the  questions  listed  below,  as  soon  as  possible,  so  that  we  can  meet  the  deadline  you  imposed  in 
your  letter. 


1 .  In  your  letter  you  state  thatJpmHhas  alleged  that JHr ‘use  of  time  was 
consistent  with  what  management  allows  and  with  the  office  culture  that  management  maintains.” 
Since  AIP  is  unaware  of  any  employee  who  has  teen  permitted  to  use  work  time  fo^////ffpersonal 
pursuits,  we  request  that  you  provide  us  the  specifics  of  this  allegation.  We  would  request  that  you 
provide  us  with  the  pames,  times  and  dates  and  the  personal  pursuit  engaged  in  by  other  employees 
at  AIP. 


The  amended  charge  states 


due  tojflpi 


tempt 


to  form  a  union  at  AIP.  Does  this  allegation  refer  to  anything  other  than  the  May  22  article  in  The 
Chronicle  of  Higher  Education.  If  not,  please  specify  whenpBMHH|  allegedly  advocated  the 
formation  of  a  union  at  AIP  and  the  specific  conduc|jj  allegedly  engaged  in. 


JACKSON  LEWIS 


P.03 


Fax: 5163640488  Jan  18  0001  16:02 
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National  Labor  Relations  Board  Page  2 

3.  In  the  amended  chargejpBBBBpalleges  that  on  August  2  9^  000  AIP 
announced  a  rule  ‘^ohibrting|JPJPBB^from  discussing  their  reviews  with  otherJffl^HH^’’ 
Please  provide  us  with  a  copy  of  the  “rule,”  since  it  is  AIP’s  position  that  no  such  rule  exists. 


4.  In  your  letter  you  state  that alleges  thatjjjjwas  “not  paid  for 
certain  vacation  time,  personal  days  and  bonus  days.”  Please  provide  us  with  the  specifics  Qm 
40M0Maim,  including  the  number  and  type  of  days^fallegedly  was  not  paid  for,  the  year  in 
which  they  were  earned  and  wheq§(|  allegedlywasdenied  payment.  We  also  request  an  explanation 
regarding  how  this  claim  is  related  to  charge  and  amended  charge. 


letter  you  state  that  if  AIP  does  not  permit  you  to  take  sworn  affidavits 
from  at  leastfl||^HHpj‘such  refusal  will  be  considered  to  constitute  less  than  frill  and  complete 
cooperation  with  Region  5's  investigation  of  these  matters.”  Please  provide  us  with  the  statutory, 
regulatory  or  case  law  citation,  for  the  definition  of  “full  cooperation”  as  you  have  defined  it  in  your 
letter.  Please  also  tell  us  what  the  implications  and  consequences  are  for  providing  “less  than  full 
cooperation,”  as  defined  in  your  letter. 


As  I  previously  stated,  we  request  that  you  provide  us  with  the  answers  to  the 
questions  in  this  letter  as  soon  as  possible,  so  that  we  may  timely  file  our  response  by  the  January  3 1 , 
2001  deadline. 


Veiy  truly  yours, 

JACKSON,  LEWIS,  SCHNITZLER  &  KRUPMAN 


ACB:kf 

Enc 


Mark  L.  Sussman,  Esq. 

McCarthy  enc  quesuaas.wpd 


Jackson  Lewis  Schnitzlee  &  Krupman 


United  States  Government 

NATIONAL  LABOR  RELATIONS  BOARD 


Region  5  -  Washington  Resident  Office 
1099  14th  Street,  NW,  Suite  5530  [ 

Washington,  DC  20570 


January  19,  2001 


VIA  FACSIMILE  TRANSMISSION  (516)  364-0466  AND  FIRST  CLASS  MAIL 


Mr.  Alan  Becker,  Esq. 

Jackson  Lewis  Schnitzler  &  Krupman 
1000  Woodbury  Road,  Suite  402 
Woodbury,  New  York  1 1797 


American  Institute  of  Physics 
Cases  5-CA-29366 


Dear  Mr.  Becker: 


I  am  in  receipt  of  your  January  18,  2001  letter.  You  assert  that  several  statements 
in  my  January  17,  2001  letter  need  clarification.  My  responses  are  numbered  below. 

1 .  I  do  not  have  specific  names,  times  and  dates  when  other  employees  used 
work  time  for  personal  pursuits. 

2.  The  8(a)(3)  allegation  does  not  refer  to  anything  other  than  the  article. 

3.  I  have  no  copy  of  the  rule. 


eguested  that  accumulated 

request  was  denied.  When 


4.  On  or  about  November  10,  1999 

vacation  time  be  carried  over  to  year  2000. 


claims  thatpjpas  not  paid  for  this  forfeited  vacation  time. 


also  claims  tKalJjfwas  paid  for  only  two  of  the  four  personal  days  and  bonus 
days  due^m  This  issue  concerns  fair  treatment  and  potential  backpay. 

5.  Region  5  gives  less  weight  to  Position  Statements  than  sworn  affidavits  that 
are  given  to  a  Board  agent  under  oath. 

Please  contact  me  if  you  are  in  need  of  any  further  clarification. 


Very  truly  yours, 
aC  (3  A? 

Thomas  P.  McCartlf 
Field  Attorney 


Jackson  Lewis  Schnitzler  Krupman 


ATLANTA,  Q?A 
BOSTON.  WA 
CHICAGO,  »L 
DALLAS,  T» 
GREENVILLE.  £C 
HARTFORD.  CT 
LOS  ANGELES,  CA 
MIAMI,  f*  u 
MINNEAPOLIS,  mn 
MORRISTOWN.  Nj 


ioqo  Woodsubv  Road  .  Suite  402  •  Woodbury.  New  York  11797 
(SIS)  364-0404 
FAX  I  (Sl6)  364-0466 
FAX  2  (SIS)  364-0488 
MODEM  (516)  364-0499 


REPRESENTING  MANAGEMENT  EXCLUSIVELY  IN  LABOR. 
EMPLOYMENT  *  BENEFITS  LAW  AND  RELATED  LITIGATION 


February  2, 2001 


New  roflk.  ny 
ORI.ANDO,  PL 

Pittsburgh,  pa 

5AC»AMEnTO,  CA 
SAN  PRANCI5CO.  Ca 
SEATTJ.G.  WA 
$TAMr©cso.  CT 

Washington,  qc 

WHITE  PLAINS,  NY 


VlAJ^A-CSIMOOUg  (, 202-208-3.0X3) 

Thomas  P.  McCarthy,  Esq. 

Field  Attorney 

National  Labor  Relations  Board 
Region  5 

103  South  Bay  Street  -  8th  Floor 
Baltimore,  Maryland  21202-4061 


Re:  American  Institute  of  Physics 

Case-No,  5-CA-293 66 


Dear  Mr.  McCarthy: 


As  I  mentioned,  the  enclosed  position  statement  was  sent  via  Federal  Express  on 
January  29th.  I  understand  you  have  not  received  it  and  are  therefore  sending  you  a  second  copy  via 
facsimile. 

Very  truly  yours, 


MLS/gm 

cct  Alan  C.  Becker 


JACKSON,  LEWIS,  SCHNITZLER  &  KRUPMAN 


Mark  L.  Sussman 


ICorrespondence\2-2-0 1  Ltr  to  McCarthy  fax  position  statmtwpd 
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Jackson  Lewis  Schnitzler  <fe  Kru^man 


ATLANTA.  G  A 
BOSTON.  MA 
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DALLAS.,  TX 


GRCeNv/lUE.  SC 

mastford.  ct 


LO  5  ANGELC9,  CA 
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JOOO  WOOD0URY  Road  •  Suite  ao2  ■  Woodbury.  N£w  York  H7©7 
(SIS)  3SA-0404 
fax  i  csiej  35^1-OAoe 
FAX  2  (5t6)  364-04B8 
MODEM  (5161  364*0^99 

REPRESENTING  MANAGEMENT  EXCLUSIVELY  IN  LABOR. 
EMPLOYMENT  &  BENEFITS  LAW  AND  RELATED  LITIGATION 


NEW  YORK.  NY 
ORLANDO.  Ft. 


PITTS  B'jRCn.  PA 

SACRAMENTO.  CA 


SAN  FRAMClSCO.  6A 
SEATTLE.  WA 


STAMFORD,  CT 
WASHINGTON,  OC 


WHITE  PLAINS.  NT 


January  29,  2001 


Thomas  P.  McCarthy,  Esq. 

Field  Attorney 

National  Labor  Relations  Board 
Region  5 

103  South  Bay  Street  -  8th  Floor 
Baltimore,  Maryland  21202-4061 


v*v  1/ 

'  A 
v 


Re :  American  Institute  of  Physics 


Dear  Mr.  McCarthy: 


We  represent  American  Institute  of  Physics  (“AIP")  in  the  above-referenced  case. 
This  letter,  and  the  attached  exhibits,  respond  to  the  charge  and  amended_charge  filed  by  AIP’s 
jtfHHHHMfll  Jeff  Schmidt  ("‘Schmidt”)  and  demonstrates  that  AIpjBP^llJjJPpfor 
legitimate,  non-discriminatory  reasons.  J^|^|caused byffkdmission  thaljjjj 
“stole,5time  from  AIP  to  write  an  almost  300  page  book.  In  these  circuastancesjjprharge  should 
be  dismissed  in  its  entirely.  No  employee  is  entitled  to  use  work  time  forJBjjprivate  pursuits,  instead 
of  doing  theiob^jis  being  paid  to  do./j^HHH^  characterization  ofJBactions  as  stealing  is 
accurate.  Mm  stole  work  time  and  productivity  from  AIP. 


ALLEGATIONS  ARE  BARRED  BY  THE  SIX  MONTI 


Section  10(b)  of  the  Act  states  in  pertinent  part  that: 

...  no  complaint  shall  issue  based  on  any  unfair- 
labor  practice  occurring  more  than  six  months  prior 
to  the  filing  of  the  charge  with  the  Board.  .  .  . 

In  your  January  17,  2001  letter  to  Mark  Sussman,  Esq.,  you  set  forth 
allegations.  Aside  May  31,  2000  and  an  alleged  meeting  regarding" 


£0  "d 
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National  Labor  Relations  Board 


January  29,  2001 
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performance  reviews  on  August  29, 2000,  all  of/jj(H^4llegations  occurred  more  than  six  months 
prior  to  November  28,  2000  —  the  date|Jjallegedly  filed  the  unfair  labor  practice  charge.  In  these 
circumstances,  all  of  the  allegations  set  forth  from  the  fourth  paragraph  on  the  first  page  of  your  letter 
through  the  fifth  paragraph  on  page  4  of  your  letter,  are  outside  the  six-month  statute  of  limitations 
contained  in  Section  10(b).  Therefore,  no  response  to  these  time-barred  allegations  is  necessary.  1/ 


susisafl 


y,  The  American  Institute  of  Physics  is  a  not-for  profit  membership  corporation  chartered 
in  193 1  for  the  purpose  of  promoting  the  advancement  of  the  knowledge  of  physics.  Its  members  are 
comprised  of  leading  societies  in  the  fields  of  physics  and  related  sciences.  AIP  publishes  scientific 
journals,  including  the  magazine  Physics  Today.  Physics  Today  (“PT”)  is  a  scientific  journal  which 
solicits  feature  articles  from  experts  in  the  field  of  physics.  After  an  article  is  drafted,  the  draft  is 
reviewed  by  PT’s  editorial  staff.  Thereafter,  the  article  is  sent  to  an  outside  expert  for  peer  review. 
After  peer  review  is  completed,  a  PT  staff  editor  develops  a  strategy  for  the  author  to  make  revisions. 
After  the  author  revises  the  article,  the  article,  which  is  now  in  its  “ready  to  edit”  stage,  is  returned 
to  PT  for  editing  by  a  staff  editor. 

1931  to  May  3 1 ,  2000.  from  in  or 

around  September  1994.  until  the  time 

responsible  for  editing  a  defined  number  of  feature  articles  per  year, 
jflpesponsibilities  included  working  on  both  “ready  to  edit”  articles  and  those  in  the  pre  “ready  to 
edrt"  stage. 


^  In  or  around  the JLatter  part  of  May,  2000,  AIP  learned  tha 
book.  nflHBH  AIP’s  read  a  review  of 

contaiSJ||JJptatement^^Hiadwritten  the  book  on  “stolen”  time. 
management  at  AIP  knev>J|^Hjrwas  writing  or  had  written  a  book,  MKKtHKB 


of  the  book  and  re 
accurately  quotedjj 
unequivocally  that: 


ad  written  a 
book,  which 
Since  no  one  in 
'obtained  a  copy 


some  of  the  book’s  INTRODUCTION  to  see  if  the  review  of  the  book 
(HH  Unfortunately  it  did.  In  the  INTRODUCTIONjBjjBSaimoimced 


This  book  is  stolen.  Written  in  pari  on  stolen  time. 
that  is.  I  felt  I  had  no  choice  but  to  do  it  that  way¬ 


'll  By  not  responding  to  the  time  barred  allegations,  AIP  does  not  concede  that  the  allegations 
are  true.  These  time-barred  allegations  are  meritless  and  are  completely  irrelevant  to  the  legitimate 
reasons  forlflflHHHHHflfi! 


Jackson  Lewis  Schnitzler  &  Krupman 
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Thomas  McCarthy 

National  Labor  Relations  Board 


Like  millions  of  others  who  work  for  a  living,  I  was 
giving  most  of  my  prime  time  to  my  employer.  My  job 
simply  didn ’t  leave  me  enough  energy  for  a  major 
project  of  my  own,  and  no  one  was  about  to  hire  me 
to  pursue  my  own  vision.  .  . 

*  $  * 


So  I  began  spending  some  office  time  on  my  own 
book.  .  . 


Emphasis  added  (Exhibit  1). 


|  INTRODUCTION  admits  thatjjjijtook  AIP’s  money,  used  its  facilities  and 
its  time  to  write  a  book.  PnortQSjBB^|disclosure,  AIP  had  experienced  an  ongoing  issue  with 
the  lack  of  production  byJHHS J  Accordingly,  when  AIP  learned,  late  in  May  2000,  that 
admitted  to  using  work  time  to  write  a  non-work  related  j?ook,  rather  than  using,  AIP’s  time  to 
achiev':|®  productivity  goals  Jjjj^toyment  was|fiflH0f  In  addition>§PB((pf  statement  that 
J^wroteHjjbook  on  stolen  Company  time  flew  in  the  face  of  AIP’s  efforts  to  have  employees  meet 
productivity  goals. 


Clearly,  AIP  had  a  legitimate  reason  ti 
Even  if  The  Region  Were  To  Conside 


ime-Barred  Allegations,  fij| 


Thomas  McCarthy 

National  Labor  Relations  Board 


January  29,  2001 
Page  4 


(1980),  the  NLRB  set  forth  the  test  to  apply  in  a  dual-motive  case.2/  The  Wright  Line  test  requires 
that  AIP  show  that  it  would  have  taken  the  same  action  in  absence  o£a^|tfalleged  protected 
conceited  activity.  251  NLRB  at  1089. 

fjRKKtM  statement  m^Rbook  thatiflRstole  time  from  AIP  and  wrote^Bbook  on 
Company  time,  instead  of  doingRpfob,  andmeetm g^Rpr  ductivity  goals,  as  other  employees  were 
expected  to  do,  is  a  legitimate  reason  Under  Wright  Line,  it  is  clear  that  AIP 

would  hav^HMHBMHHRev€ii  in  the  absence  of  any  alleged  protected  concerted  activity  and 
the  charge  and  the  amended  charge  should  be  dismissed  in  its  entirety.  3/ 

Given  the  time  constraints  that  you  have  imposed  and  the  fact  that  you  have  not 
responded  to  our  January  18, 2001  letter,  AIP  reserves  the  right  to  amend  this  position  statement  and 
submit  additional  evidence  if  necessary. 

For  all  the  foregoing  reasons,  the  charge  and  amended  charge  should  be  dismissed. 


Very  truly  yours, 


JACKSON,  LEWIS,  SCHNITZLER  &  KRUPMAN 


ACB:kf 

Enc 


2/  We  do  not  concede  that  this  case  is  a  “dual  motive”  case.  However,  even  under  the  NLRB’s 
Wright  Line  test,  the  complaint  should  be  dismissed. 


The  only  other  allegation  that  is  not  time-baired  is 


allegation  that  on  August  29, 


2000,  AIP  purportedly  held  a  meeting  to  tell  employees  not  to  discuss  their  performance  reviews. 


AJOP  unequivocally  denies  this  allegation.  Moreover,  since  August  29  is  three  months  afte; 
RRfP^this  allegation  obviously  could  not  be  relevant  to  the  reason  forffl^iHiMi 


EXHIBIT  I 
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This  book  is  stolen,  Written  in  part  on  stolen  time,  that  is,  I  felt  1  had  no  choice 
but  to  do  it  that  way.  Like  millions  of  others  who  work  for  a  living.  I  was  giving 
most  of  my  prime  time  to  my  employer.  My  job  simply  didn't  leave  me  enough 
energy  far  a  major  project  of  my  own,  and  no  one  was  about  to  hire  me  to  pur¬ 
sue  my  own  vision,  especially  given  my  irreverent  attitude  toward  employers.  I 
was  working  in  New  York  City  as  an  editor  at  a  glossy  science  magazine,  but  my 
job,  like  most  professional  jobs,  was  not  intellectually  challenging  and  allowed 
only  the  most  constrained  creativity.  I  knew  that  if  I  were  not  contending  with 
real  intellectual  challenges  and  exercising  real  creativity— and  if  1  were  not 
doing  anything  to  shape  the  world  according  to  mv  own  ideals — life  would  be 
unsatisfying,  not  to  mention  stressful  and  unexciting.  The  thought  of  just  ac¬ 
cepting  my  Situation  seemed  insane.  So  I  began  spending  some  office  time  on 
my'  own  work,  dumped  my  TV  to  reappropriate  some  of  my  time  at  home,  and 
wrote  this  took.  Not  coincidentally,  it  is  about  professionals,  their  role  in  soci¬ 
ety,  and  the  hidden  battle  over  personal  identity'  that  rages  in  professional  edu¬ 
cation  and  employment, 

The  predicament  I  was  in  will  sound  painfully  familiar  to  many  professionals. 
Indeed,  generally  speaking,  professionals  today  are  not  happy  campers.  After 
years  of  worshiping  work,  many  seemingly  successful  professionals  are-  dis¬ 
heartened  and  burned  out,  not  because  of  their  /0-hour  workweeks,  but  be¬ 
cause  their  salaries  are  all  they  have  to  show  for  their  life-consuming  efforts. 
They  long  for  psychic  rewards,  but  their  employers'  emphasis  on  control  and 
the  bottom  line  is  giving  them  only  increased  workloads,  closer  scrutiny  by 
management  and  unprecedented  anxiety  about  job  security.  In  this  way  the 
cold  reality  of  employer  priorities  has  led  to  personal  crises  for  many  of  this 
country's  21  million  professionals. 

Burned-out  professionals  may  not  be  immediately  obri.OUS  to  the  casual  ob¬ 
server,  because  typically  they  stay  on  the  job  and  maintain  their  usual  high  level 
of  output.  But  they  feel  like  they  are  just  going  through  the  motions,  They  have 
less  genuine  curiosity  about  their  work,  feel  less  motivated  to  do  it  and  get  less 
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15  September  1998 


I  would  like  to  take  a  half-year  unpaid  sabbatical 
and  then  return  to  my  job.  The  sabbatical  would 
begin  after  I  complete  my  work  for  the  November 
1998  issue,  after  I  edit  an  article  for  an  issue 
beyond  November  and  once  we  have  provided  a  means 
to  cover  my  workload  in  my  absence. 
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DATE: 

SUBJECT: 


20  November  1998 
LeavefoiiW^^^  j 

Afler  17  years /vith  AIP,jPBMBBHwould  like  to  take  a  six-month  “sabbatical” 
leave.  From  14-31  December  1998jJ§willbe  o^n  vacationed  from  1  January  to 
1 1  May.jjjjwill  be  on  leave  without  pay.  Upoiffllr^iTijjJJwaii assum^Jp 
regular  responsibilities  with  the  magazine.  Durin^»bsence,J|^diting  duties 
will  be  covered  by  cottage  employees  and  independant  contractors. 
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I  would  like  to  work  on  a  part-time  basis.  I  would  do  2/3  of  the  work  for  2/3  of  the  salary. 

This  would  solve  the  workload  issue  that  you  have  raised,  both  within  the  new  framework  that 
you  have  asserted  and  within  my  capabilities  (after  all  these  years,  at  my  age,  I  am  not  prepared 
to  take  on  additional  work).  I  would  be  happy  to  discuss  this  with  you  when  you  return  from  the 
July  4  holiday;  I’ll  ask§B((t0  let  me  know  when  you  would  like  to  meet. 
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